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MANDATORY TESTING (INFECTIOUS DISEASES) BILL 2014 
Second Reading 

Resumed from 22 October. 

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [2.08 pm] — in reply: I thank 
honourable members for their contributions to the debate on the Mandatory Testing (Infectious Diseases) Bill 
2014. I particularly thank Hon Kate Doust as Deputy Leader of the Opposition for indicating the opposition’s 
support for this legislation; likewise Hon Colin Holt as the representative of the Nationals in the chamber; and 
Hon Lynn MacLaren for indicating the Greens’ support for this bill. 
I will briefly canvass some of the issues that were raised by members. Hon Kate Doust mentioned that she hoped 
the bill would be a model for including a range of other workers within the scope of the scheme. As has been 
made plain, the bill has been designed to assist the police, and the scheme of the bill is facilitated by the nature 
of the structure of the organisation within which police operate. The transmission of bodily fluids generally 
occurs in the context of an assault on an officer or in the course of an arrest by an officer. There is control over 
the offender in those circumstances and an ability to restrain the offender by way of the power of arrest. There is 
an ability to seek the approval of a more senior officer for taking a sample from a suspected transmitter, and that 
senior officer has to be satisfied, on the bases provided for in the bill, that there is a reasonable suspicion that 
bodily fluids have been transmitted to the police officer, and that forms the basis of the compulsive elements of 
the legislation. This is, of course, a case of a legislative authority to take bodily samples from another person—in 
that sense, a violation of that person’s person, for want of a better word—so it is not a step that is readily taken 
and it requires some compelling reason to do so. The nature of the structure within which police work allows for 
that authority to be given by a senior officer who can work within that statutory power and be satisfied of the 
necessary formalities before that power can be exercised. It is not readily translated to the situation of other 
public servants. Public servants do not have the power to restrain or arrest, and a separate process needs to be 
devised to enable someone to require the extraction of a bodily sample in that fashion and to determine who the 
senior officer should be or whether it ought to be by way of a court order or by some other mechanism. That 
issue is being examined, but the processes in this bill cannot be easily expanded and translated to other public 
officers. Indeed, even in the case of prison officers, it is not that simple, although in many cases it would not be 
necessary, as prison authorities would have access to medical records for inmates, so the sorts of concerns and 
fears that are the case with police officers would not be present in a prison environment. The issue is being 
examined, but it is not as simple as in the case of police officers. 

Hon Colin Holt raised the question of how the mechanics of the legislation will be applied in regional and 
remote areas. An application for disease test approval can be sought and obtained by remote communication, and 
must be in writing if practicable, and clauses 8(2), 8(3)(a) and 8(4) provide for that. A suspect can be 
apprehended and detained for as long as is necessary to determine the application under clause 9, and approval 
for taking a sample may also be given by remote communication under clause 10. Although the requirement is 
that the applications and the approvals must be in writing, there is facility in the bill to account for the fact that 
there may not be a practical way of doing that in the immediate instance. So far as having appropriately qualified 
people take the samples, police will be working hard to ensure that in all communities there is access to doctors, 
nurses or health professionals who can extract a suitable sample. It is not something that is unknown to the 
police service. It should be noted that police already have the ability to collect and transmit samples of blood for 
the purposes of blood alcohol testing and analysis in traffic matters, or, indeed, for the purposes of criminal 
investigation by way of forensic samples, so there are ways that these samples can be taken. The legislation, 
however, provides a framework and certain authorities. It cannot cover every possible eventuality of the 
mechanics of how this is achieved, but the powers will be there and I am sure that if the circumstances permit 
and require it, appropriate arrangements can be made. Like all legislation, it sets a framework and grants the 
necessary powers and authorities, and they will be exercised as feasible and within the bounds of the legislation. 
Hon Lynn MacLaren commented on the time taken to introduce the bill. Yes, the bill has taken some time, and 
considerable work had to be done to craft the legislation, including striking the appropriate balance between the 
interests of the officers and the appreciation that the bill is empowering the use of force, if necessary and as a last 
resort, to extract a bodily sample from a person. In this respect, I know that Hon Martin Aldridge has also had 
some queries about how the use of force and the like will be effected. The legislation provides that the sample 
can be taken by a doctor, nurse or qualified person; a qualified person is, broadly speaking, a person trained to 
take blood samples within the meaning of the definition in clause 4 of the bill, and help and reasonable force can 
be engaged to effect that. The force may be simply restraining someone in a room or holding a hand or arm 
steady in order to take that sample. It is unlikely it would be forcible restraint; indeed, that may be impractical in 
some cases. I am informed that in many cases even now suspects permit the taking of samples, especially after 
they have sobered up, calmed down or come down from the effects of drugs or adrenalin. It would be a rare case, 
indeed, in which a serious restraint or force would be required, but the power is there and at the very least can be 
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used as an ultimatum that taking or obtaining a sample can be done either the easy or the hard way. As with all 
powers, it will be a matter of judgement for the officers and medical practitioners concerned as to how that will 
be done, just as the power to arrest allows the use of reasonable force. Matters of excessive force can be subject 
to prosecution or other discipline, so it would be in this case as well. 

Hon Lynn MacLaren also raised a number of other issues that were addressed in the briefing by officers before 
the matter was brought on in the chamber. I understand that her concerns and questions were satisfactorily 
answered in the course of that briefing, or otherwise by reference to the legislation. 

On that note, I once again thank members for their contributions to the debate and for facilitating the expedited 
passage of the bill to give the level of comfort that police officers would like in these very difficult and 
disturbing circumstances. 

I commend the bill to the house and ask that it be read a second time. 

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Hon Michael Mischin (Attorney General), and passed. 
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